
When a council or other 
landlord grants someone 
the right to use land or 
buildings, it is crucial to 
understand the type of 
arrangement being entered 
into. The terms used, lease, 
licence, or tenancy at 
will may look similar but 
have very different legal 
consequences. 

This note provides practical guidance 
on how to identify each type of 
arrangement, how binding they are, 
how they can be terminated, and their 
implications for property management 
and financial planning.

Clauses that indicate a 
licence 

A licence gives the occupier permission 
to use property but does not give them 
exclusive possession. Certain clauses in 
an agreement usually point towards a 

licence rather than a lease:

	● Landlord retains control: Clauses 
stating the occupier must not 
interfere with the owner’s right to 
possession or must assist in works 
on the property indicate a licence.

	● Right to move occupier: Clauses 
allowing the owner to require the 
occupier to move to alternative 
accommodation indicate a licence.

	● Limited use times: Restricting 
access to certain hours of the day 
can indicate a licence. Courts may 
look at whether the occupier truly 
had exclusive possession.

Important: Even if a document says 
“licence,” exclusive possession could 
make it a lease. Always check how the 
arrangement operates in practice.

Clauses that indicate a lease

A lease gives the occupier exclusive 
possession for a fixed or periodic term 
and usually creates a legal interest in 
land. Indicators of a lease include:
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	● Exclusive possession for a term: If 
the occupier controls the premises 
without interference from the 
owner. 

	● Limited rights reserved for 
landlord: Right to enter only for 
inspection or repairs, not general 
control.

	● Covenants and protections: 
Clauses like quiet enjoyment or 
prohibitions on assignment support 
a lease.

Tip: If a council wants to grant exclusive 
use of a community hall, a lease (with 
proper safeguards) is the clearest way 
to create a tenancy.

Binding effects on third 
parties

	● Lease: Binds successors in title. If 
the property is sold, the new owner 
must honour the lease.

	● Licence: Usually personal to the 
licensee; does not bind new owners 
unless exceptional circumstances 
(constructive trust).

	● Tenancy at will: Also generally 
personal and ends automatically on 
death or transfer of the landlord/
tenant.

How arrangements can be 
terminated
	
Lease	
Ends at expiry, via a break clause, 
forfeiture for breach, surrender, 
merger, or rarely frustration. Careful 
drafting is essential; councils may want 

short-term leases to retain flexibility.

Licence
Depends on terms. Often requires 
notice; if unspecified, “reasonable 
notice” is implied. Can end on breach, 
death, insolvency, or frustration. Courts 
usually allow a reasonable period to 
vacate.

Tenancy at will	
Can be terminated immediately 
by either party. Reasonable time is 
given to remove possessions. Ends 
automatically on death or transfer of 
the property.

Examples for councils:

	● Temporary use of empty offices 
by community groups: best as a 
licence or tenancy at will to retain 
flexibility. 

	● Short-term commercial lets 
pending redevelopment: could 
be a fixed-term lease with a break 
clause, avoiding hybrid documents 
that create uncertainty.

When reality differs from 
the document

Even if a document says “licence” or 
“tenancy at will,” courts look at how the 
arrangement operates in practice.

Important: exclusive possession, even 
under a short or informal arrangement, 
can convert a licence into a lease.
Councils should ensure that short-
term licences are actively managed to 
prevent unintended tenancy claims.
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Tax Implications
	
Stamp Duty Land Tax (SDLT) / Land 
Transaction Tax (LTT):
Leases may trigger SDLT/LTT 
depending on consideration and term.
Licences and tenancies at will are 
generally exempt, unless linked to an 
agreement for lease.

VAT:
Leases are generally standard-rated 
if opted to tax; licences are exempt 
unless part of a composite supply.

Tip: Even short-term licences may 
have tax consequences if linked to an 
agreement for lease.

Advantages Disadvantages

Lease Security of income, control for 
tenant, binds third parties

Complex and costly to draft, 
may require SDLT/LTT, hard to 
terminate without break clause

Licence
Quick to draft, flexible, 
generally exempt from SDLT/
LTT

Occupier’s rights are limited, 
can be challenged as lease if 
exclusive possession granted

Tenancy at 
Will

Extremely flexible, cheap to 
document

Can be terminated instantly, 
limited security for occupier 
or landlord income, risk of 
accidental periodic tenancy
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Practical guidance for local 
authorities

1. Decide the purpose: Is the aim 
temporary use, income generation, or 
long-term occupation?
2. Avoid hybrid documents: Confusing 
provisions (mixing fixed term and 
notice periods) can create legal 
uncertainty.
3. Manage exclusive possession: Ensure 
licence arrangements actively maintain 
the owner’s control if tenancy is not 
intended.
4. Include clear notice provisions: 
Specify periods for termination where 
possible.
5. Consider tax implications: Even 
short-term arrangements may have 
SDLT/LTT or VAT consequences if 
linked to leases.
6. Keep records: Document actual 
occupation and control; courts may 
look at the reality of use, not just labels.

Tip: Use a licence for temporary 
community occupation of empty 
offices, with clear clauses restricting 
hours and specifying notice periods. 
For short-term commercial lets, 
consider a fixed-term lease with a 
break clause to balance security and 
flexibility.

Key takeaways

	● Label matters less than reality: 
Courts look at control, exclusive 
possession, and actual use. 

	● Leases bind successors; licences do 
not.

	● Termination rules differ: Tenancy 
at will can end instantly; licences 
require notice; leases require 
formal mechanisms.

	● Short-term, flexible arrangements 
for councils are best handled 
as licences or tenancies at will, 
carefully managed to avoid 
unintended tenancies.

	● Document clearly: avoid hybrid or 
ambiguous agreements.

tozers.co.uk I enquiries@tozers.co.uk I 01392 207 020


